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· structural issues
· rationale for successful outsourcing
· controlling the service provider

- defining the services
- change control/restriction

- preservation of business freedoms

· contracting for offshore deliverables
· regulatory issues
· China

· checks and balances

Agenda



… any process that is not core and should improve if 
managed by a specialist

What are you outsourcing?



“The outsourcing provider takes primary responsibility for
ensuring that the process (1) works, (2) interfaces with
other company functions and (3) delivers the outcomes
intended”  (Accenture)

· need to place contractual responsibility for these 
matters on outsourcing provider 

· subject only to agreed written action items within the 
customer’s control

Where does the responsibility lie?



· contract to apportion responsibilities precisely and 
robustly

· service level agreement (SLA) to describe the key 
outputs associated with the performance of the 
process for which vendor is responsible 

· service credits
· transition management
· relationship management (against a robust contract)
· change management

Outline of contract management 
requirement



· asset/rights management
· dispute management
· exit management

Outline of contract management 
requirement (cont’d)



Three stages / two contracts *

Transfer
Agreement

Services
Agreement

transfer existing business

buy-back services

exit

* normally



good contract = effective embodiment of a good 
agreement

bad contract = ineffective embodiment of a good 
agreement or

effective embodiment of a bad 
agreement

A ‘good contract’



· a precondition to customer’s understanding of (1) its 
own costs (2) whether vendor offers value for money

· may be used periodically throughout term ‘to keep 
vendor honest’

· benchmarking - price your deliverable service more 
keenly than the customer’s estimation of its current 
cost

· customers need external help in benchmarking

Benchmarking



Benchmarking

Anticipated spend on
process (no outsource)

Potential spend
(outsourcing in place)



· full understanding of customer’s assets (incl. 3rd party 
contracts) and desired service levels

· does customer prioritise innovation or cost-reduction?
· does customer demand predictability of cost?
· does customer want top end consultancy, or just day-

to-day management?

The right approach pre-contract



· does either side have undisclosed limits on authority?
· alignment of sales and delivery teams
· one-size fits all attitude to contract and to service 

delivery
· ring-fence the systems to be transferred

· catalogue software/hardware and interfaces
· exhaustively describe apportionment of responsibility (post 

cut over) for such interfaces

The negotiation



Guard against …
· a delivery team that doesn’t know what sales team 

have agreed
· delivery team becoming progressively de-skilled
· consultancy being “another department”
· no management continuity after cut-over

Delivery



· legal framework
· end to end managed service
· customer responsible for nothing except service charges
· focus is on defining the outputs
· if the service interfaces with customer’s other systems or 

processes also need to ringfence what has been transferred, 
apportion responsibility for interfaces

· outsourcer must manage any interfaces with third parties

Controlling the service provider (1)



· ordering procedure
· Annual Operating Plan drives: volumes; services and 

functionality
· call-off of Orders from Operating Plan (probably quarterly) 

starts legal liability of customer to outsourcer
· Order will delimit the contractual band of agreed service for 

the relevant period

Controlling the service provider (2)



Annual operating plans

Year 1 Year 2 Year 3



· define the difference between an Order and a Change 
Request

· Change Requests may be made by either side
· originating party pays
· full documentation; costings, timetable, impact analysis by 

outsourcer and signed change order

Controlling the service provider (3)



· Change Requests may be initiated voluntarily or 
automatically

· voluntary changes
- to change or add new Services (not contemplated in the Operating

Plan)
- to amend the Services Agreement etc.

- customer may wish to retain the power of veto of Outsourcer’s 
requests - in any case technical changes may be made by 
outsourcer without a request (subject to below) as long as outputs 
remain at acceptable level

· automatic changes (less obvious but more important)
- changes by service provider which give rise to Customer expense 

outside the scope of the Service Charges
- spikes in volume requirements undertaken by service provider give 

rise to automatic right to additional payment

Controlling the service provider (4)



Automatic change item

agreed band 
for services

1st quarter

additional
payment



· to allow for sale, restructuring or joint ventures (or 
other contingencies), customer may add or subtract 
portions of its business

· beyond a certain percentage of service this may trigger a 
partial termination and in the case of reduction of service 
outsourcer will be entitled to

- unamortised portion of its costs (e.g. capital raised to pay for 
assets)

- any short term expenses it cannot lay off (e.g. licence fees, 
maintenance contracts)

- redundancy costs

- contribution to lost profit

Preservation of Customer’s business 
freedom (1)



· the bigger the outsource and the more truly output 
based it is

· the fewer interfaces; supplier to supplier and supplier to 
customer

· the greater the scope outsourcer has to make cost savings 
and to allow flexibility to customer

Preservation of Customer’s business 
freedom (2)



· upwards only service levels
· tech refresh

· triggered by benchmarking against market
· or at predetermined time
· paid by whom?
· equipment and/or development

Preservation of Customer’s business 
freedom (3)



· employment
· data protection (especially cross border)
· import/export of software/hardware
· foreign participation in service offering
· ownership of intellectual property created locally
· liability clauses disallowed?
· exporting of IP created locally

Contracting for offshore deliverables 
(general)



· your customer can sue you under main contract (in 
Hong Kong under Hong Kong law)

· your service centre, if not part of your organisation, 
should be able to offer a level of security for its 
performance

· retention or bond, and
· structure the arrangement so dependency on off-shore 

partner is limited (1) in time and (2) as to impact on 
customers’ business

Enforcement



· the same as elsewhere, except
· shorter contract wordings are expected
· whether or not China laws govern contract, restructure your 

relationship so you can use self-help to get paid (dongles?)
· ensure you have a right to suspend/terminate for non-

payment 

· China laws
· rapidly evolving
· difference between common law and civil law systems
· Contract Law of 1999 is reasonably ‘international’ – but 

judges lack commercial or technical understanding

China contracting (1)



· shortly before accession to WTO, new Copyright Law 
published

· an improvement on previous laws, but still 
unsatisfactory

· public sector effectively immune from IP laws

China IP laws



· concerns that many services you may wish to deliver 
to customers in China will include ‘telecoms value-
added services’

· foreign participation severely restricted (e.g. online 
delivery of software; support etc.)

· what is permitted may depend on which part of China 
you operate in

· loopholes may appear … only to close again

Restrictions on foreign participation



· security required will depend upon the type of traffic
· commercially valuable data (software/music)
· customer confidential material (credit card numbers; other 

personal data)

· other data where the only ‘loser’ is the supplier

· inappropriate to seek to exclude liability for poor 
security

· probably unenforceable anyway

· check your procedures/audit trails to counter fraud
· probably not necessary to underwrite that no fraud can ever 

occur

Internet security issues



· continuity of Services is paramount
· so, force majeure or impossibility unavailable to 

Outsourcer or Customer
· instead, in the event of a force majeure event, disaster 

recovery plan will be initiated (separate schedule, cost 
factored into the overall charges)

· if disaster was outsourcer’s fault, they pay liquidated 
damages (LDs) until such time as they restore service 
levels to prescribed level

Checks and balances
- disaster recovery (1)



· if disaster not outsourcer’s fault (i.e. genuine force 
majeure) or was fault of customer, LDs are payable up 
to time disaster was declared by outsourcer, but not 
thereafter so long as Disaster Recovery Plan 
implemented in accordance with its terms and 
timetable

· note: although such LDs may not provide a full 
financial remedy to the customer, assuming the 
outsourcer is at least equally as able to maintain level 
of services as the customer, the customer does obtain 
redress in circumstances where it would otherwise not

Checks and balances
- disaster recovery (2)



· industry standard for software development usually 
does not include redress for consequential (or often 
indirect) loss

· this is inadequate protection for the customer in a 
significant outsource

· provide that customer may claim on outsourcer’s 
insurance policies

· claims may include direct, indirect and 
consequential loss

· uninsured liability is, however, capped

Liability clauses



· Exit Management Plan
· will ensure customer is untainted by the outsourcing so far as 

intellectual property rights are concerned
· so, any changes made by outsourcer the re-transfer of which 

gives rise to increased expenditure will be to outsourcer’s 
account

· ownership of intellectual property rights in any software (and 
supporting documentation) created by outsourcer for 
purposes of the Services will vest in customer

Termination (1)



· At no cost to custoemr for:
· breach of material obligation
· consistent failure
· continuous performance assessment
· insolvency
· ceasing to carry on business locally
· deterioration in credit rating
· bribery and corruption

· change of control of outsourcer to which customer 
reasonably objects

Termination (2)



· termination at customer’s cost for:
· breach of material obligation (failure to pay)
· termination for convenience

Termination (3)



· Multi-Party Dispute Resolution Procedure
· sensible escalation procedure

- weekly operational meetings
- monthly managerial meetings (potential for extraordinary meetings)

- six-monthly/annual executive reviews (potential for extraordinary 
meetings)

· all sums in dispute to be paid into joint account (interest 
follows principal)

· mediation (ADR) rather than arbitration/court proceedings

· procedures which complement the close and long 
term relationship which is involved

Dispute resolution


